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Purchase Money Security Instruments e

by Jeff Lee

Secrion 2898 of the Civil Code provides that a mortgage or
deed of trust given for the price of real property has priority
over all other liens created against the purchaser, subject to the
operation of the recording laws,

Mortgages and deeds of trust given by a buyer to a seller or
third persons imposing a lien upon real property to secure
payment of the purchase price are called purchase money
mortgiges and purchase money deeds of trust, They occupy
A unigue position in real property financing. Under such
mortgages and deeds of trust the sole security for the debt
is the real property or an estate for years therein.

Under the provisions of the United States Code Title 28 Section
5201 (by,"A lien created under subsection (a), purchase money
mortgage or purchase money deed of rrust shall have priority

over any lien or encumbrance which is perfected later in time”,

Accordingly, absent consent of the United States, a purchase
money mortgage or deed of trust would not have priosity over
the lien of a judgment entercd by a federal court for a dollar
amount in favor of the United States of America, a federal
corporation, or an agency, department, or instrument of the
United States of America.

Rules of Title Practice are providing that the company has
actual knowledge that the parties/buyer intended a purchase
money decd of trust and further provided the recorded deed
of trust recites it is a purchase money deed of trust, the deed
of trust may be insured as superior in priority to prior liens
against the purchasertrustor, with the exception to this rule
are judgment liens arising from a judgment entered in federal
court in favor of the Unites States of America

Mote, any liens that the buyer may have against them with the
exception of a federal court lien in favor of the United States
will still attach to the Real property and be a lien upon the real
property but it's priority will be behind that of a Purchase
Money Deed of Trust.

In situations whereas the buver executes a first and second
Deed of Trust caution and examination needs to be made to

determine if both mortgages are considered as Purchase Money

Morgages or Purchase Money Deeds of Trust, If the buyer is
using the First Deed of Trust for the purchase of the property
but then executes a second Deed of Trust concurrently to use
as a equity line or for improvements, ete...the second Deed of
Trust may not have priority over any liens or judgments as the
Purchase Money Deed of Trust (First Deed of Trust) would
have, and the liens or judgments would have to be addressed.

It is important 1o understand that not all e companies

have the same underwriting guidelines. Is your title company
ruiing buyers' names? In a market where transactions are
increasingly more complicated and affordability is down the title
companies that require existing Hens against the buver to be sat-
isfied prior to close can ultimately transform a purchase that
started as a deal maker to a deal breaker. %
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